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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA

EDEN LLC, d/b/a Eden Family Restaurant,
FULTON FUN FACTORY, LLC,
HINEBAUGH ATHLETICS, LLC,
THE REJUVENATION CENTER II, LLC,
HINEBAUGH ENTERPRISES, LLC, d/b/a
NOAH’S ARK CHILDCARE AND
LEARNING CENTER, B.H., R.S.,
Plaintiffs,
v.
JIM JUSTICE, in his official capacity as
Governor of the State of West Virginia,
Defendant.
VERIFIED COMPLAINT FOR INJUNCTIVE AND DECLARATORY RELIEF
Introduction
This case involves the never-ending executive orders mandating restrictions of
constitutionally protected activities. This case is similar to the case arising out of the United States
District Court for the Western District of Pennsylvania, County of Butler, et al. v. Thomas W. Wolf,
et. al., 2:20-cv-677.1 A decision rendered in that case found that some of the executive orders
entered by the Governor of Pennsylvania violated constitutional rights of its citizens, namely the
orders abrogating a citizen’s rights protected by the First and Fourteenth Amendments. Similarly,
the Court in League of Independent Fitness Facilities and Trainers, Inc. v. Whitmer, 1:20-cv-458

1

In short, the Court in County of Butler, found “1) that the congregate gathering limits imposed
by [the] mitigation orders violate the right of assembly enshrined in the First Amendment; 2) that
the stay-at-home and business closure components of Defendants’ orders violate the Due Process
Clause of the Fourteenth Amendment; and 3) that the business closure components of Defendants’
orders violate the Equal Protection Clause of the Fourteenth Amendment.” Order entered
September 14, 2020.
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(U.S. Dist. Ct. W.D. Mich., June 19, 2020) refused to enforce an order of closure by Michigan
Governor Gretchen Whitmer and found:
if Defendants can open or close any sector of the economy, at will, with nothing
more than a vague reference that it is ‘dangerous,’ the potential for abuse is
palpable. To be sure, the coronavirus pandemic has devastated parts of the country
and the state and containing the transmission of the virus is crucial. Activities that
are dangerous should be avoided, for the public health. But after more than 90 days
of closure, the scientific knowledge of the virus has grown and Michigan has made
great gains in containing the pandemic. At this point, the bare assertion that gyms
are dangerous is not enough to demonstrate a ‘real or substantial’ connection to
public health, nor is it a set of facts establishing rational basis to justify their
continued closure.
Parties
1) EDEN LLC, d/b/a Eden Family Restaurant (hereinafter “Eden”), is a West Virginia limited
liability company doing business in Ohio County, West Virginia, in the Northern District
of West Virginia with an address of 135 Virginia Street, Wheeling, WV 26003. Eden is a
restaurant, tavern, and live event host.
2) Fulton Fun Factory, LLC (hereinafter “Fulton Fun Factory”), is a limited liability company
in Ohio County, West Virginia, in the Northern District of West Virginia with an address
of 1 Berry Street, Wheeling, WV 26003. Fulton Fun Factory is a child entertainment
facility with bounce houses and a party venue.
3) Hinebaugh Athletics, LLC (hereinafter “Hinebaugh Athletics”), is a limited liability
company in Ohio County, West Virginia, in the Northern District of West Virginia with an
address of 2112 Market St, Wheeling, WV 26003. Hinebaugh Athletics is a gym facility
offering physical activity classes and equipment.
4) The Rejuvenation Center II, LLC (hereinafter “Rejuvenation Center”) is a limited liability
company in Ohio County, West Virginia, in the Northern District of West Virginia with an
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address of 1066 E Bethlehem Blvd, Wheeling, WV 26003. Rejuvenation Center is a gym
facility offering physical activity classes.
5) Hinebaugh Enterprises, LLC d/b/a Noah’s Ark Childcare and Learning Center (hereinafter
“Noah’s Ark”) is a limited liability company in Ohio County, West Virginia, in the
Northern District of West Virginia with an address of 115 S Broadway St, Wheeling, WV
26003. Noah’s Ark is a daycare facility.
6) Plaintiff B.H. is a mother of eight children residing in Ohio County, West Virginia within
the Northern District of West Virginia. B.H.’s children attend public schools. 2
7) Plaintiff R.S. is the mother of two children residing in Ohio County, West Virginia within
the Northern District of West Virginia. R.S.’s children attend public schools.
8) Defendant Jim Justice, named in his official capacity, is the Governor of the State of West
Virginia and issued Executive Orders beginning in March 2020 and continuing through the
date of the filing of this Complaint.
9) If this issue is not imminently decided, there will be a continual and irreparable harm to
the citizens residing within the Northern District of West Virginia, and elsewhere
throughout the State of West Virginia.
Jurisdiction/Venue
10) This Court has jurisdiction pursuant to 28 U.S.C. §1331, 1343(a)(3)(4).
11) Venue is appropriate in the Northern District of West Virginia pursuant to 28 U.S.C. §
1391(b) as Defendant’s executive orders impact persons, property, and entities within the
Northern District of West Virginia.

2

Initials are used to protect the anonymity of minor children.
3

Case 5:20-cv-11111 Document 212 Filed 09/17/20 Page 4 of 25 PageID #: 9846

Facts
12) Beginning in March 2020 and continuing through the date of the filing of this Complaint,
Defendant issued numerous executive orders related to the novel coronavirus outbreak
(hereinafter “COVID-19”).
13) It is important to note that at the outset of the outbreak, estimates of Americans who could
die from the largely unknown disease were projected to be in the millions. This proved to
be incorrect.
14) A “slow the spread” campaign was instituted in order to preserve resources for those who
became ill and to provide hospitals and medical workers time to obtain ventilators, personal
protection equipment, and medicines for sick patients. Upon information and belief, every
American patient who needed a ventilator was able to have one.
15) The State of West Virginia has an approximate population of 1.7 million people.
16) According to the New York Times, as of the date of the filing of this complaint there is an
approximate 13,196 of total COVID-19 cases since March of 2020, or approximately
.0077% of the population of the State of West Virginia has been infected. There have been
290 deaths attributed to COVID-19 within the State of West Virginia. 3
17) On March 4, 2020, Defendant issued a State of Preparedness Proclamation, a copy of which
is attached hereto as Exhibit 1.
18) Pursuant to W.Va. Code §15-5-6(b), a state of preparedness may only be in effect for 30
days.
19) On March 13, 2020 Defendant closed all schools in West Virginia.

3

To put these statistics into perspective, the flu/pneumonia killed 458 West Virginians in 2017.
<https://www.cdc.gov/nchs/pressroom/states/westvirginia/westvirginia.htm>
Last
accessed
September 16, 2020.
4
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20) On March 16, 2020 a State of Emergency was declared by Defendant. Upon information
and belief, this State of Emergency has not been lifted.
21) The first COVID-19 positive case within the State of West Virginia was reported on March
17, 2020.
22) On the same day, Defendant ordered closed all bars and restaurants.
23) On March 18, 2020 gyms and recreation facilities, as well as the Department of Motor
Vehicles were ordered closed by Defendant.
24) On March 19, 2020 hair salons, nail salons, and barber shops were ordered closed by
Defendant.
25) On or about March 23, 2020 Defendant executed Executive Order 9-20 which mandated a
stay at home order and prohibited a gathering of more than 10 persons in public. A copy
of the Executive Order is attached hereto as Exhibit 2.
26) Defendant declared the ability to restrict the movement of West Virginia citizens by stating:
WHEREAS, Chapter 15, Article 5, Section 6 of the Code of West
Virginia authorizes the Governor to, among other things, control
ingress and egress to and from a disaster area or an area where largescale threat exists, the movement of persons within the area, and the
occupancy of premises therein.
27) In Executive Order 9-20, citizens were ordered to stay home unless performing an
“essential activity.”
28) The Executive Order 9-20 lists a number of “essential businesses” without having any
empirical data to declare that non-essential businesses would hasten the spread of COVID19.
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29) In Executive Order 9-20, the results of the Order required West Virginia citizens to not
utilize their private property, without providing the citizens prior notice nor an opportunity
to be heard, and without providing just compensation.
30) Executive Order 9-20 specifically provides that enforcement of the Order “may be enforced
by State and local law enforcement and local regulatory and/or licensing bodies to the
extent possible under West Virginia law.”
31) Executive Order 9-20 did not provide for compensation to the affected business owners as
a result of the shutdown of “nonessential businesses” as determined by Defendant.
32) Executive Order 9-20 did not provide for prior notice and an opportunity to be heard
relative to the mandated shutdown.
33) In Executive Order 9-20, Defendant specifically mandated that the provisions of the Order
“are effective until terminated by subsequent executive order.”
34) On March 31, 2020, Defendant prohibited all non-emergency medical procedures and
closed campgrounds to new out of state persons.
35) On April 1, 2020, Defendant moved the date for primary elections to June 9, 2020.
36) On April 4, 2020, Defendant amended the March 23, 2020 Executive Order and prohibited
the gathering of no more than 5 persons in public for certain counties within the State of
West Virginia.
37) The “Safer at Home” Order was executed on April 30, 2020 which mandates that
gatherings of no more than 25 people shall occur in public. See Executive Order 32-20
attached hereto as Exhibit 3.
38) On or about September 15, 2020, Defendant subsequently amended the gathering limitation
to no more than 10 people in public in “gold” “orange” or “red” counties. See Exhibit 4.
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39) Beginning on or about April 30, 2020, Defendant began permitting businesses to reopen in
phases. For example, elective medical procedures were permitted in the first week, small
business with 10 or fewer employees in the second week, drive-in movie theaters in the
third week, and fitness centers in the fourth week.
40) Even though Defendant permitted certain businesses to reopen, Defendant later caused
certain businesses to reclose. For example, fairs, festivals, open-air concerts were opened
on July 1, 2020 and subsequently ordered reclosed on July 14, 2020.
41) On July 7, 2020, Defendant executed Executive Order 50-20 which mandates masks in
indoor places where social distancing cannot be achieved.
42) There are still onerous restrictions in place for restaurants and taverns.
43) Live entertainment is still prohibited.
44) There are still onerous restrictions in place for day care centers.
45) There are still onerous restrictions in place for recreation and entertainment venues.
46) There are still onerous restrictions in place for gyms and exercise facilities.
47) There are still onerous restrictions in place for other types of businesses within the Northern
District of West Virginia.
48) In an arbitrary and capricious manner, Defendant treats citizens located in different
counties within the State of West Virginia differently than citizens located in other
counties, without any empirical data to sustain such a distinction.
49) Defendant has instituted a color system to distinguish between each county within the State
of West Virginia purportedly based upon any positive COVID-19 tests. It is unclear
whether or not Defendant counts a “presumed positive” within the official numbers.
50) As of the filing of this complaint, Defendant’s color system is as follows:
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a. Green 3 and fewer cases per 100,000 persons within a particular county or 3% or
less positivity rate;
b. Yellow 3.1 to 9.9 cases per 100,000 persons within a particular county or 4% or
less positivity rate;
c. Gold 10 to 14.9 cases per 100,000 persons within a particular county or 5% or less
positivity rate;
d. Orange 15-24.9 cases per 100,000 persons within a particular county which
translates to .00015 to .000249%
e. Red 25 cases or more per 100,000 persons within a particular county which
translates to .00025% or more
51) It is unknown what affect the color map has on subsequent business closures, however, it
appears that if a county is in the red, Defendant mandates the reclosure of certain
businesses, such as the taverns located within Monongalia County, West Virginia, within
the Northern District of West Virginia.
52) The closure of certain businesses was accomplished without any actual cases of COVID19 being present in each of the closed businesses. Therefore, the closures are onerous and
unduly restrictive.
53) On September 11, 2020, Defendant mandated the immediate closure of all schools, both
private and public, in any county within the “orange” or “red” designations. 4 Further, if a
county is in “orange” or “red”, then school sports and other extracurricular activities are
not permitted to occur.

4

It is believed that parochial schools should be exempt from this mandate by Defendant for
freedom of religion grounds. In addition, the closure of any private school wherein a parent pays
tuition is a taking in which that parent must be compensated.
8
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54) This system is updated every Saturday at 5:00 pm, thus causing parents, teachers, and
students to be constantly fearful that school will not take place the following Monday. It
appears that if a school closure occurs, that the closure is in effect for at least one week or
until the county is moved out of the “orange” or “red” levels.
55) Upon information and belief, Ohio County, West Virginia is currently in the “yellow”
category only having been in the “orange” category a mere five days prior by Defendant’s
prior color system.
56) As quoted from paragraph 52 of the complaint filed in County of Butler v. Tom W. Wolf
“[i]t is clear that the Coronavirus does not stop at or respect arbitrary boundaries such as
County dividing lines.”
57) Defendant’s Executive Orders are made purportedly under the color of law and are able to
be enforced by the exercise of Defendant’s police powers and other agents of the State of
West Virginia.
58) Defendant’s Executive Orders implicitly permits agents of the State of West Virginia to
“trace” or “track” the whereabouts of its citizens and to make a recording of the same in
violation of their constitutional rights.
59) Eden opened for business on or about February 7, 2020 and successfully operated until
Defendant entered an executive order mandating the closure of all taverns and restaurants.
60) When Eden was able to reopen its doors to the public, it saw an approximate 90% reduction
in its daily sales.
61) Eden had live entertainment in the past.
62) Eden has been prohibited from having live entertainment to this day.
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63) In March of 2020, Defendant issued an executive order closing all recreational facilities,
zoos, amusement parks etc. Plaintiff Fulton Fun Factory was required to close.
64) Fulton Fun Factory is an entertainment venue for children and includes bounce houses, a
party room, and other games for children.
65) Just prior to the closure of Fulton Fun Factory, each weekend there were 10 to 12 parties
booked months in advance.
66) After Defendant’s Executive Order was entered closing the facility, Fulton Fun Factory
was required to issue refunds of deposits on parties that were booked months in advance.
67) Defendant’s Executive Order essentially caused Fulton Fun Factory, a once-thriving
business, to suffer irreparable harm, in which it may never recover.
68) On March 18, 2020, Defendant issued an executive order closing all gyms and recreational
facilities.
69) Plaintiffs Hinebaugh Athletics and Rejuvenation Center were closed by Defendant.
70) Plaintiff Hinebaugh Athletics has seen a drastic reduction in customers and is still under
severe restrictions as to how it can operate.
71) Plaintiff Rejuvenation Center was closed in March of 2020 and has remained closed as it
cannot properly comply with the onerous restrictions required of it, namely the social
distancing requirements that participants in exercise classes are unable to be less than 6
feet apart from one another.
72) It is believed that the Rejuvenation Center will never be able to reopen based upon the
closures and restrictions placed on it because the former customers have since made
alternative arrangements for their fitness activities.
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73) Plaintiff Noah’s Ark is a daycare and learning center catering to young children in the
Northern District of West Virginia.
74) In March 2020, Defendant forced the closure of Noah’s Ark daycare.
75) As a result of the closure, Noah’s Ark has seen a drastic reduction in enrollment and is still
under strict and onerous restrictions.
76) On or about March 14, 2020 Defendant Justice ordered the closure of schools within the
State of West Virginia through at least March 27, 2020.
77) That original mandate was amended to continue through the remainder of the 2019-2020
school year.
78) After approximately six months of no school for any West Virginia primary student,
Defendant Justice permitted schools to reopen September 8, 2020 if certain precautions
were met.
79) For example, students of public schools would only be permitted to attend in-person
instruction (if the student chose) for two days per week. Two days would be remote
learning with one day reserved for “cleaning”.
80) Within Ohio County, West Virginia, there have been 6 total reported deaths since tracking
of the COVID-19 virus began.
81) Defendant’s color metric does not take into account whether or not the COVID-19 cases
are located within schools and in fact, for Ohio County, West Virginia, it appears that the
majority of infections are from West Liberty University students and not from any primary
schools within Ohio County, West Virginia.
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82) On or about September 11, 2020 at a virtual press conference, Defendant Justice announced
that he would be closing all schools within a county that is in the “orange” or “red” zones
according to his metric.
83) In essence, Defendant Justice is closing all schools within a county that has 0.009% or
more new positive COVID-19 cases.
84) These closures are restricting the private and public school students of the Northern District
of West Virginia, and through the State of West Virginia, from receiving a meaningful
education.
85) Private schools are permitted to have in-person learning five days per week, while public
school students are permitted to have in-person learning only two days per week, with
remote learning the other three days.
86) The United States Food and Drug Administration (FDA) has warned the public of the
inaccuracy of COVID-19 testing. In essence, the assay can be inadequate either through
the

vortexing

or

centrifugation

which

can

lead

to

false

positive

results.

<https://www.fda.gov/medical-devices/letters-health-care-providers/risk-inaccurate-

results-thermo-fisher-scientific-taqpath-covid-19-combo-kit-letter-clinical> last accessed
September 11, 2020.
87) Parents, unable to afford child care, are forced to quit their jobs.
88) Parents, unable to work because their children are unable to attend school, are unable to
afford basic needs of their children.
89) The effects of shutdowns have been shown to be much worse than COVID-19 itself,
especially when it comes to a population who is not affected by the virus as much as other
populations.
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90) The closure of schools effect on the development of children’s social, educational, and life
skills is unknown but palpable.
91) The American Academy of Pediatrics (hereinafter “AAP”) provides:
Schools and school-supported programs are fundamental to child and
adolescent development and well-being and provide our children and
adolescents with academic instruction, either in person or virtually;
social and emotional skills; safety; reliable nutrition; physical/speech
therapy and mental health services; and opportunities for physical
activity, among other benefits. Schools also serve as critical centers in
communities by supporting adult-focused activities (such as job
training, neighborhood meetings, and parenting classes) as well as
ensuring safe places for children and adolescents to be while parents or
guardians are working, which in turn supports the local economy.
92) Students with disabilities, learning or physical, are not obtaining the resources that the
student would otherwise be entitled to receiving under the Individuals with Disabilities
Education Act, 20 U.S.C. § 1400 et seq.; Title II of the Americans with Disabilities Act of
1990, 42 U.S.C. § 12131 et seq.; etc.
93) Students across the nation are depressed, suicidal, and turning to drugs and alcohol to cope
with the lack of peer interaction that is so critical to the development of a child.
94) The rate of suicides in school children have far exceeded the deaths by COVID-19 in minor
children. <https://www.buckinstitute.org/covid-webinar-series-transcript-robert-redfieldmd/> last accessed September 11, 2020.
95) Defendants have no apparent authority to close schools based upon the arbitrary and
capricious metric.
96) Defendants have no scientific evidence to say that community spread is caused by minor
students.
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97) If a school has a case of COVID-19, then and only then, may there be a closing of that
school (although it is believed that only pockets of a school should be closed instead of the
entire school).
98) The AAP has warned:
The importance of in-person learning is well-documented, and there
is already evidence of the negative impacts on children because of
school closures in the spring of 2020. Lengthy time away from
school and associated interruption of supportive services often
results in social isolation, making it difficult for schools to identify
and address important learning deficits as well as child and
adolescent physical or sexual abuse, substance use, depression, and
suicidal ideation. This, in turn, places children and adolescents at
considerable risk of morbidity and, in some cases, mortality. Beyond
the educational impact and social impact of school closures, there
has been substantial impact on food security and physical activity
for children and families.
<https://services.aap.org/en/pages/2019-novel-coronavirus-covid-19-infections/clinicalguidance/covid-19-planning-considerations-return-to-in-person-education-in-schools/>
last accessed September 11, 2020.
99) The AAP also cautions against too much screen time for children whose brains are still
developing. The World Health Organization cautions that less screen time is best. The
move to remote learning is simply not healthy for children.
100) As it stands, there is no waiver procedure for schools to apply for a reprieve from
Defendant’s Executive Order to shutter schools if the county is in the orange or red colors.
101) B.H. is the mother of a high school boy, B.H., who attends Wheeling Park High School
within the Northern District of West Virginia and a girl in the eighth grade at Triadelphia
Middle School within the Northern District of West Virginia.
102) B.H. is concerned about the impact the absence from consistent, in-person instruction is
having on her children.
14
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103) B.H. is under an Individual Education Plan (hereinafter “IEP”) wherein he is supposed
to be receiving occupational therapy as well as co-taught classes for math and English.
Because of Defendant’s Executive Order, B.H. is forced to have a hybrid of online learning
classes in addition to his current two-day per week in-person learning.
104) The hybrid learning system is wrought with technological issues. B.H. cannot learn
through a computer because he needs extra assistance from his teachers.
105) Both of B.H.’s children are having extreme difficulty with the online learning system
and learn best when in the classroom.
106) B.H. also plays sports and it is a concern that his skills will atrophy if there are prolonged
shutdowns of extracurricular activities and sports.
107) R.S. is the mother of two girls, T.S. and A.S., both students at Wheeling Park High
School within the Northern District of West Virginia.
108) T.S. and A.S. have both exhibited signs of anxiety in which R.S. is seeking assistance
from a therapist. Because of COVID-19 restrictions, finding a therapist has proven
difficult.
109) Prior to the shutdown of schools in March 2020, T.S. obtained a prestigious award based
upon her good grades.
110) T.S. recently received four zeros for assignments that were not properly posted on the
online learning portal, causing T.S. great stress and anxiety.
111) A.S. similarly has had difficulty with the online learning portal.
112) There are deadlines to submit work. When an assignment is not submitted on time, an
automatic zero is given for the assignment.
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113) A.S. had severe difficulties uploading assignments that she had completed because of
technical issues with the portal. A.S. received automatic zeros and had to go through
extreme measures to have the grades reversed, including a zoom call with her teacher.
114) R.S. is concerned about the impact the absence from in-person instruction is having on
her children.
115) Defendant has taken Plaintiffs’ private property without due process of law.
116) Defendant has taken Plaintiffs’ private property without the payment of just
compensation in violation of the Fifth Amendment to the United States Constitution.
117) In essence, Defendant’s executive orders are heavy-handed and never-ending. The
citizens and business owners within the State are required to live in constant fear and worry
that another shut-down in imminent.
118) Instead of dealing with the purported issues of COVID-19 outbreaks with the precision
of a surgical scalpel, Defendant brings down a proverbial sledgehammer causing
destruction of the livelihood of citizens.
119) Defendant, by being permitted to continually execute executive orders without
legislative oversight, or citizen input violates the due process clauses of the United States
Constitution.
120) The shutdown of Plaintiffs’ businesses has caused severe financial hardship and the loss
of the owners’ livelihood and use of property.
121) As of the date of the filing of this complaint, Defendant wields the power to institute
another shutdown of businesses and to issue another stay-at-home order.
122) The injury in fact will continue to occur if a decision is not made as to the actual powers,
and the limitations thereof, of Defendant.
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Count I
Request for Preliminary Injunction
123)

Plaintiffs incorporate by reference the allegations contained in paragraphs 1 through

122 of this Compliant.
124)

The Court in League of Independent Fitness Facilities and Trainers, Inc. v. Whitmer,

1:20-cv-458 (U.S. Dist. Ct. W.D. Mich., June 19, 2020) sets forth the standard to grant a
preliminary injunction:
A trial court may issue a preliminary injunction under Federal Rule
of Civil Procedure 65. A district court has discretion to grant or deny
preliminary injunctions. Planet Aid v. City of St. Johns, Michigan,
782 F.3d 318, 323 (6th Cir. 2015). A court must consider each of
four factors: (1) whether the moving party demonstrates a strong
likelihood of success on the merits; (2) whether the moving party
would suffer irreparable injury without the order; (3) whether the
order would cause substantial harm to others; and (4) whether the
public interest would be served by the order. Ohio Republican Party
v. Brunner, 543 F.3d 357, 361 (6th Cir. 2008) (quoting Northeast
Ohio Coalition for Homeless & Service Employees Int'l Union v.
Blackwell, 467 F.3d 999, 1009 (6th Cir. 2006)).
125)

All four requirements are met.

126)

Plaintiffs are likely to succeed on the merits based upon rulings made by other Federal

Courts related to the issues of executive orders.
127)

Plaintiffs will suffer irreparable injury without the order as the businesses are already

struggling and another shutdown would eviscerate any hope of rebounding. In addition, a
shutdown of schools would cause irreparable harm to the students who have already lost
approximately 6 months of instruction.
128)

The order would not cause substantial harm to others because Plaintiffs do not seek to

enjoin total inability to effectively deal with the COVID-19 virus, only to enjoin the broad
and heavy-handed approach by Defendant.
17
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129)

The public interest will absolutely be served by the injunction as it will give clarity and

relief to the people of the Northern District of West Virginia, and throughout the State of
West Virginia a clear path to attending school and work.
130)

Wherefore, Plaintiffs respectfully request this Court issue a preliminary injunction

prohibiting Defendant from enforcing any blanket shutdown order for any business or
public or private school within a county.
Count II
Violation of the Takings Clause
131)

Plaintiffs incorporate by reference the allegations contained in paragraphs 1 through

130 of this Compliant.
132)

The Takings Clause of the Fifth Amendment to the Constitution provides: “Nor shall

private property be taken for public use, without just compensation.”
133)

By Defendant’s Executive Orders, Plaintiffs private property was taken for purported

public use without just compensation in so far as neither Plaintiff was permitted to lawfully
operate the respective businesses.
134)

If the government takes the private property of some members of the public for the

purported good of the entire public, then the entire public must bear the costs of said taking.
135)

Defendant, by his Executive Orders, took the property from members of the public, and

from the Plaintiffs herein, without just compensation.
136)

The taking caused by the Executive Orders worked to prohibit the use of citizens’

private property, and therefore, caused a diminution or loss in the value of that property.
137)

Many private citizens, including Plaintiffs, have been unable to earn what they did prior

to the shutdown caused by Defendant’s Executive Orders.
138)

Defendant’s Executive Orders worked as a direct appropriate of the property.
18
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139)

Property and business owners who were forced to close their businesses suffered a

taking and were, therefore, obligated to bear the cost of government action without just
compensation.
140)

Defendant’s Executive Orders worked to deprive numerous residents, including

Plaintiffs, of their property interests.
141)

Plaintiffs have been damaged.
Count III
Violation of Substantive Due Process

142)

Plaintiffs incorporate by reference the allegations contained in paragraphs 1 through

141 of this Compliant.
143)

Defendant’s Executive Orders mandated the closure of the physical operations of all

non-essential business and entities that Defendant deemed to be non-essential.
144)

Defendant threatened enforcement by “law enforcement” and “other regulatory bodies”

within the State of West Virginia for those who violated the Executive Orders.
145)

Unlike the process in some other states, there was no application for a waiver to remain

open.
146)

In other words, there was no process for a non-essential business to be able to be heard

as to the issue of closures.
147)

Defendant eventually reopened businesses in a multi-phased process without any real

reason as to the delay in the reopening of certain businesses.
148)

Currently, there is no means to challenge or appeal Defendant’s decisions.

149)

Plaintiffs have a protected liberty interest in their right to live without arbitrary

governmental interference.
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150)

Plaintiffs have a right to protection from arbitrary action of the government.

151)

Plaintiffs have the right to pursue lawful employment as they shall determine and be

free of governmental interference.
152)

Substantive Due Process prevents the government from engaging in conduct that

“shocks the conscious” or that interferes with the concept of ordered liberty.
153)

Defendant’s Executive Orders constitute arbitrary, capricious, irrational and abusive

conduct that interferes with Plaintiffs’ liberty and property interests protected by the due
process clause of the Fourteenth Amendment to the United States Constitution.
154)

Defendant’s actions constitute official policy, custom and practice of the State of West

Virginia and Defendant’s actions continue to “shock the conscience” of the citizens of the
State of West Virginia.
155)

The loss of the livelihoods of Plaintiffs, as well as other citizens within the State of

West Virginia, as a direct result of Defendant’s Executive Orders is palpable.
156)

Plaintiffs have been damaged.
Count IV
Violations of Procedural Due Process

157)

Plaintiffs incorporate by reference the allegations contained in paragraphs 1 through

156 of this Complaint.
158)

The Fourteenth Amendment to the United States Constitution forbids a state from

depriving anyone of life, liberty, or property without due process of law.
159)

None of the following due process provisions have been provided to the citizens of

the State of West Virginia:
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a. Applications for a waiver from the onerous shutdown or restrictive provisions of
Defendant’s Executive Orders.
b. No opportunity for any citizen to be heard as to the issues.
c. No meaningful notice prior to the institution of shutdowns or business closures.
d. No ability to provide witnesses or evidence on behalf of a person affected by the
shutdown orders.
e. No ability to obtain a reasoned decision.
f. No opportunity for an appeal.
160)

All fundamental rights comprised within the term liberty, including, but not limited

to, the rights to be free from bodily restraint, the right to contract and engage in the
common occupations of life, the right to acquire useful knowledge, to worship God
according to the dictates of one’s own conscience, and to generally enjoy the privileges
long associated with the rights of free people are guaranteed substantive due process
rights under the Fourteenth Amendment.
161)

The Executive Orders deprive Plaintiffs, and citizens in the Northern District of West

Virginia fundamental property rights without due process of law, based solely upon
Defendant’s discretion, which discretion is not subject to oversight, notice, the right to be
heard, or appeal.
Count V
Violation of Equal Protection
162)

Plaintiffs incorporate by reference the allegations contained in paragraphs 1 through

161 of this Complaint.
163)

The Equal Protection Clause requires governments to act in a rational and non-arbitrary

fashion.
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164)

Defendant’s actions in classifying business as “non-essential” are arbitrary and

irrational given that there has bever been such a classification of business activity and
Defendant’s attempts to classify such categories in nothing more than ipse dixit.
165)

Defendant’s actions in treating different counties within the State of West Virginia

differently based upon a color-coding system that causes shutdowns to occur at essentially
.00025% positive rates per 100,000 residents of a county.
166)

The color metric relating to the closure of public and private schools arbitrarily treats

West Virginia students of one county different from students in another county.
167)

The color metric relating to the school closure does not apply to daycares or colleges,

even though the families are similarly situated and whatever risk may present to a public
or private school teacher is similarly presented to a daycare worker or professor.
168)

In other words, the risk of exposure or transmission of COVID-19 is not scientifically

proven to be more of a risk at a private or public school verses a daycare or college.
169)

There is no rational basis to close institute a blanket closure of private or public schools

if there is no incident of COVID-19 in a particular school.
170)

The treatment of different counties within the State of West Virginia is arbitrary and is

not rational and is an abuse of Defendant’s executive power.
171)

By continuing to execute executive orders at Defendant’s whim based on relatively few

cases of COVID-19 positive cases within the State of West Virginia is harmful to its
citizens.
172)

Defendant’s executive orders rely upon mere speculation and has no bearing on

empirical data. For example, Defendant does not know if taverns are the cause of the
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spread of COVID-19 unless an “outbreak” occurs. If a business has an “outbreak” then
only that business should be closed, and not all businesses within the county.
173)

Defendant’s actions are continuing and ongoing with no foreseeable end in sight.

174)

Plaintiffs have no adequate remedy at law and will suffer irreparable harm to their

children and their businesses if Defendant is not enjoined from implementing and enforcing
his Executive Orders in a broad measure without regard to whether or not there is an actual
COVID-19 outbreak in schools or businesses.
175)

Plaintiffs have a fundamental right to use their private property without the government

imposing arbitrary or irrational restrictions on the use of the property.
176)

Defendant’s actions caused Plaintiffs to be completely deprived of the use and control

of their private property, and Defendant could easily do so again with the swipe of his pen.
177)

Plaintiffs have been damaged.
Count VI
Violations of the First Amendment

178) Plaintiffs incorporate by reference the allegations contained in paragraphs 1 through 177
of this Complaint.
179) The First Amendment of the United States Constitution protects freedom of association
and the freedom of expression.
180) By prohibiting the gathering of more than 25 persons, Defendant has restricted the
fundamental right to assembly.
181) By prohibiting the gathering of more than 10 persons, Defendant has restricted the
fundamental right to assembly.
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182) By prohibiting the gathering of more than 5 persons in some counties, Defendant has
restricted the fundamental right to assembly.
183) By prohibiting the gathering of more than 10 persons in “gold” “orange” or “red”
counties, Defendant has restricted the fundamental right to assembly.
184) The First Amendment includes speech, assembly, press, petitioning government for
grievances, and the free exercise of religion.
185) By threatening the closure of private parochial schools, Defendant has violated the First
Amendment protections for freedom of religion. 5
186) In addition to the restriction of assembly, by prohibiting live entertainment, Defendant
is encroaching on the First Amendment protections guaranteed by the United States
Constitution.
187) Musical acts, including singing, dancing, and the playing of instruments is a form of
self-expression and is protected by the United States Constitution.
188) The harm is ongoing and will continue unless Defendant is enjoined from encroaching
on the rights of the citizens within the Northern District of West Virginia.
WHEREFORE, Plaintiffs pray that this Honorable Court declare that the issuance and
enforcement of Executive Orders is unconstitutional as described supra, and that the actions of
Defendant are unlawful and unconstitutional.

Plaintiffs further prohibit Defendants from

enforcing the Executive Orders and declaring that the rights of the Plaintiffs and the citizens of the
State of West Virginia have been violated by the various actions of the Defendant and Defendant
is enjoined from engaging in such violations and declaring them to be null and void, and the award

5

This argument is not merely speculative as Defendant has closed private and parochial schools
throughout the State of West Virginia, including schools in Monongalia County, West Virginia
in the Northern District.
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of costs and expenses, including reasonable attorneys’ fees, and such other relief as this Court
deems appropriate.

Plaintiffs,
by counsel,
/s/ Paul J. Harris
Paul J. Harris
WV Bar # 4673
Fifteenth & Eoff Streets
Wheeling, WV 26003
304.232.5300
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